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l. | NTRODUCTI ON
1. The following is an outline of the case as subnitted to the

Eur opean Commi ssi on of Human Ri ghts, and of the procedure before the
Conmmi ssi on.

A The application

2. The applicant is a British citizen, born in 1977 and resident in
London. He is represented before the Conmmi ssion by M. S. Gosz,
solicitor with Messrs. Bindnmans, London, together with

Ms. Angel a Mason, of STONEWALL, a non-governmental organi sation which
wor ks for |esbian and gay equality, and M. Peter Duffy, a barrister
i n London.

3. The application is directed against the United Kingdom The
respondent Government were represented by their Agent,
Ms. Susan Dickson, of the Foreign and Commonweal th O fice, London.

4, The case concerns the age of consent for honobsexual relations in
the United Kingdom The applicant invokes Articles 8 and 14 of the
Conventi on.

B. The proceedi ngs

5. The application was introduced on 8 June 1994 and regi stered on
19 Sept enber 1994.

6. On 10 January 1995 the Commi ssi on deci ded, pursuant to Rule 48
para. 2 (b) of its Rules of Procedure, to give notice of the
application to the respondent Government and to invite the parties to
subnmit witten observations on its admissibility and nerits.

7. The Governnent's observations were subnmitted on 5 May 1995, after
an extension of the time-limt fixed for this purpose. The applicant
replied on 24 August 1995, also after an extension of the tine-limt.
On 19 April 1996 the Conmission granted the applicant legal aid for the
representation of his case.

8. On 27 Novenber 1995 the Conmi ssion decided to hold a hearing of
the parties. The hearing was held on 21 May 1996. The Governnent were
represented by Ms. Susan J. Dickson, Agent of the CGovernment,

M. David Pannick QC, Counsel and MM Steven Bram ey and Chris Hudson,
Advi sors of Home Office. The applicant was represented by

M. Peter Duffy, Counsel, Ms. O are Mntgonery QC, Counsel,

M. Stephen Grosz, Solicitor, Ms. Angel a Mason, Executive Director of
Stonewal | and M. Mitthew Heim Pupil barrister. The applicant and his
father, M. Norman Sutherland, were al so present.

9. After the hearing, the Comm ssion declared the application
adni ssi bl e.

10. The text of the Commission's decision on adnissibility was sent
to the parties on 4 June 1996 and they were invited to submit such
further information or observations on the nerits as they wi shed. The
Government submitted certain information on 9 July 1996.

11. After declaring the case adm ssible, the Conmission, acting in
accordance with Article 28 para. 1 (b) of the Convention, also placed
itself at the disposal of the parties with a viewto securing a



friendly settlement. In the light of the parties' reaction, the
Commi ssion now finds that there is no basis on which such a settlenent
can be effected.

C The present Report

12. The present Report has been drawn up by the Conmi ssion in
pursuance of Article 31 of the Convention and after deliberations and
votes, the follow ng nenbers being present:

MM S. TRECHSEL, President
Ms. G H THUNE
M G JORUNDSSON
A S. &zUBUYUK
A. \\El TZEL
J.-C. SOYER
F. MARTI NEZ
C.L. R.ZAKI S
J.-C. CGEUS
CABRAL BARRETO
CONFORT
BRATZA
BEKES
MUCHA
SVABY
PEREN C
HERNDL
Bl ELI UNAS

mX»0<"Z20°

13. The text of this Report was adopted on 1 July 1997 by the

Conmi ssion and is now transmitted to the Commttee of Mnisters of the
Counci| of Europe, in accordance with Article 31 para. 2 of the
Conventi on.

14. The purpose of the Report, pursuant to Article 31 of the
Convention, is:

(i) to establish the facts, and

(ii) to state an opinion as to whether the facts found discl ose
a breach by the State concerned of its obligations under
t he Conventi on.

15. The Conmission's decision on the admissibility of the application
i s annexed hereto.

16. The full text of the parties' subm ssions, together with the
docunents | odged as exhibits, are held in the archives of the
Conmmi ssi on.

Il. ESTABLI SHVENT OF THE FACTS

A The particul ar circunstances of the case

17. The applicant becane aware of attraction to other boys at about
the age of 12. As his contenporaries becane nore interested in girls,

he becane nore aware that he was sexually attracted to boys. From
around that time, he felt sure that his sexual orientation was

honosexual . He tried going out with a girl when he was 14. They are
still friends, but there was no sexual attraction with her, and the
experience confirned for the applicant that he could only find a
fulfilling relationship with another nan.

18. The applicant had his first honbsexual encounter when he was 16,
wi th anot her person of his own age who was al so honosexual . They had



sexual relations, but both worried about the |aw
B. Rel evant donestic | aw and background

19. Section 12(1) of the Sexual Ofences Act 1956 ("the 1956 Act")
nmakes it an offence for a person to comit buggery wi th another person
By Section 13 of the 1956 Act it is an offence for a man to commit an
act of "gross indecency" with another nan, whether in public or
private.

20. By Section 14(1) of the 1956 Act, it is an offence for a person

to commit an indecent assault on a wonman. By Section 14(2) of the 1956
Act, a girl under the age of 16 cannot give any consent which woul d
prevent an act being an assault for the purposes of the section.

21. By Section 1 of the Sexual O fences Act 1967 it was provided,
inter alia:

"(1) Notwithstanding any statutory or comon | aw provision ..

a honosexual act in private shall not be an offence provided that
the parties consent thereto and have attained the age of twenty-
one years.

(7) For the purposes of this section a nan shall be treated as
doi ng a homosexual act if, and only if, he commits buggery with
another man or conmts an act of gross indecency wth another man
or is a party to the conm ssion by a man of such an act "

22. The consent of the Director of Public Prosecutions was required
for crimnal proceedings in relation to honbsexual acts "where either
of those nen was at the tinme of its conm ssion under the age of 21"
(Section 8 of the 1967 Act). 1In 1990 455 prosecutions gave rise to
342 convictions. In 1991 213 prosecutions gave rise to

169 convictions. The consent of the DPP is now required for
prosecutions of males aged 16 and 17.

23. The Policy Advisory Committee on Sexual O fences, reporting to

the Honme Secretary in 1981, reconmended that the m ni num age for
honosexual rel ations between nmen shoul d be reduced to 18. The
Committee accepted that the sexual pattern of the overwhelnmng najority
of young nmen is fixed by the age of 18, and that whilst young nen of
between 16 and 18 could still benefit fromthe protection of the
crimnal law, by the age of 18 the overwhelnming ngjority of young men
are mature enough to assunme the responsibility of deciding their
reaction to honosexual advances. A ninority of the Conmittee

consi dered that the m ni mum age should be reduced to 16. The Committee
not ed:

"38. Most people feel that the natural and proper expression of
human sexuality is to be found in heterosexual relationships ..
and that to introduce a boy to honpbsexual practices could, in
sone cases, deprive himof this. The majority of parents would
surely wish their children to grow up with the desire and

possi bility of marriage and children and anything which puts this
expectation at risk would be depl ored.

39. ... with nore general understanding of the very delicate
bal ance of sexuality in all of us, with a greater willingness to
di scuss the subject in public and private, we believe that
society's attitude to honosexuality has becone | ess hostile and
that a recommendation for reduction in the m ni numage from 21
to 18 would now be likely to be acceptable to public opinion
Al'though it will, of course, be for Mnisters and Parlianent to
consi der our reconmendations in this Report, npbst of us believe



24.

that a recomrendation that the m ni num age should be reduced to
16 woul d prove to be wholly unacceptable to public opinion

Those menbers consider that public opinion wuld support the
proposition that the ninimumage for honosexual relations should
be hi gher than the age of consent for sexual intercourse: the |aw
woul d then be regarded as a factor in encouragi ng those young nen
who need protection and assistance to avoi d honbsexual relations
while they are inmature.

41. I n our working paper we concentrated nuch attention on the
age by which a young man's sexual pattern becones fixed so that
the performance by hi mof honosexual acts above that age woul d

be unlikely to divert himfroma heterosexual to a honosexua
pattern of sexual behaviour. W |earned that nost nedica
conmentators consider that with few exceptions a settled
orientation is established before the age of 16. A minority of
comment at ors, however, are of opinion that there is a significant
nunber of young men, including bisexuals ... whose sexual pattern
is not fixed by that age. Those of us who favour a m ni nrum age
of 16 think that the proportion is too small to nerit a m ninum
age of 18. Mbost of us, however, take the view that a reduction
in the mininumage to 16 could only be justified if there were
stronger evidence than at present exists to the effect that such
a reduction woul d not have harnful consequences for 16- and
17-year-olds and are strongly influenced by the lack of unaninmty
in the nmedi cal evidence on the subject. W all accept, however,
that the sexual pattern of the overwhelmng mgjority of young nen
is fixed by the age of 18.

42. Anot her reason for discouragi ng young nmen from
participating in honosexual relations is the possibility that
they will not be sufficiently mature to cope with the
consequences of their actions. The British Medical Association
who favour a reduction in the mininumage to 18, have told us
that the physical devel opnment of nales is in general about

two years behind that of fenales. A nunber of organisations who
conment ed on our working paper said that in recomending a

m ni mum age of 18 as opposed to 16 the najority of us had

di sregarded the principle of sexual equality (by which we

under stand equal treatnent of heterosexual and honpbsexual acts)
whi ch appeared to denand a reduction in the age to 16, the age
whi ch we reconmend shoul d renain the age of consent for sexua
intercourse. To this the majority replies that it seens
reasonabl e, taking into account the evidence of the British

Medi cal Association, to assume that enotional and psychol ogi ca
devel opment do not significantly outstrip physical growth. They
consider it incunbent on those who assert that boys and girls of
t he same age possess much the sanme degree of enotional and
psychol ogi cal maturity to adduce evi dence in support of their
claim In their opinion satisfactory evidence has not been
forthcoming ... "

In January 1994 the British Medical Association (BMA) adopted a

report of its Board of Science and Education. The report discussed the
BMA' s previous position and the present evidence, and noted concern
t hat young honosexual nen were especially at risk of sexually
transmtted infections including gonorrhoea and HV. |t considered
that this "may be because they are |l ess able to access sources of

i nformati on and advi ce about safer sexual practice", and gave as
possi bl e reasons for that |ack of access that they feared seeking
pr of essi onal advi ce because to do so would be to adnmit to having
committed a crime, and because official honosexual organisations
operated over-21 policies, to conply with the law as it then stood.
The report concl uded:



"Of prime concern to the Board ... and to the nedical profession
as a whole, are the concerns that the present |aw may inhibit
efforts to inprove the sexual health of young honpbsexual and

bi sexual nen. The average age of first honbsexual encounter has
been found to be 15.7, and it is vital that these young
honosexual men receive effective health education and health
care.

Previ ously the BMA proposed that the age of consent for

honosexual men should be set at 18 to reflect their slower rate
of biol ogi cal devel opment. However, nost researchers now believe
that sexual orientation is usually established before the age of
puberty in both boys and girls.

The purpose of age of consent legislation is to protect

vul ner abl e young peopl e from sexual exploitation and abuse, but
there is no clear justification for a differential age for
honosexual male activity and other sexual activity. Al though
honosexual experinentation nmay be quite conmon anong adol escent
boys (despite the present |aw), extensive recent research does
not indicate that men aged 16-21 are in need of speci al
protection because they nay be "recruited" into honosexuality.
Unwel cone sexual attractions of a seriousness warranting crimna
prosecution are equally offensive whether the victimis a nman or
a wonan: the same |aw should therefore apply to all

Evi dence woul d suggest that reducing the age of consent to 16
woul d be unlikely to affect the nunber of men engaging in
honosexual activity, either in general or within specific age
groups. Conmencenent of sexual activity well bel ow the age of
21 has been established ...

There is no convincing reason agai nst reduci ng the age of consent
for mal e honmbsexuals to 16 years, and to do so nay yield sone
positive health benefits.

[ The Board reconmended: ]

That the age of consent for honosexual men should be set at 16
because the present law nay inhibit efforts to i nprove the sexua
heal th of young honobsexual and bi sexual nen."

25. The question of an appropriate mnimumage of consent to male
honosexual relations was debated in Parlianment during consideration of
amendnents to the Crinminal Justice and Public Oder Bill

26. On 21 February 1994, on a free vote, the House of Conmobns by

307 votes to 280 rejected an amendnent to reduce the m ni mum age of
consent to 16 but, by 427 votes to 162, accepted an anendnent to reduce
the m ni mum age to 18

27. In the course of the debates, the then Honme Secretary,
M. M chael Howard, supporting the reduction of the age of consent to
18, but opposing a reduction of the age to 16, said, inter alia:

" The [Policy Advisory] Committee could not reach a unani nous
view But the majority of its menbers concluded, like [the]
Wl fenden [Conmittee], that the key question was to determine an
age at which nost young nmen could be said to be mature enough to
take a decision on these matters for thenselves. The Committee's
concl usi on, which was informed by the public consultation which
preceded its report, was that the age of consent should be
reduced to 18. Although current nedical opinion seens nore
rather than less certain that sexual orientation is fixed in both



sexes by 16 in nost cases, there will still be some young nen for
whom honbsexual experience after that age will have profoundly
influential and potentially disturbing effects.

It is also still unquestionably the case that nobst parents hope
and expect their sons to follow a heterosexual |ifestyle and hope
that in due course they will build a fanmily life of their own.
The Cormittee put it in the follow ng way at paragraph 38:

"The majority of parents would surely wish their children to grow
up with the desire and possibility of marriage and children, and
anyt hi ng which puts this expectation at risk would be deplored."'

| believe that those argunents still hold good. It is still true
that in followi ng a honosexual way of life a young man sets
hi nsel f apart fromthe majority. Froma certain age, he should
be free to take that decision and no persecution or
di scrim nation should flow from his decision, but he should not
be nmisled into thinking that his decision will have no effect on
his dealings with society at large. At the very |least, he
deserves tinme in which to make up his m nd.

(H C. Deb. 21 February 1994, Col. 93)
Tmo further argunents have been put with especial frequency in
t he di scussions |leading up to the debate and | want to deal wth
them They both concern equality, although to ny mind the
anal ysis offered by Wl fenden and by the Policy Advisory
Conmittee, which | have just discussed, offers a nore robust
basis for what the crimnal law can and should do in the area
than an over-sinple reliance on parity, either as between the
sexes or as between countri es.

Equality of treatment under the |aw between honosexual s and
het er osexual s does not in ny view represent an end in itself.
What ever the scientific evidence about the age at which sexua
orientation is fixed, it would be wong to ignore the instinctive
and deeply-hel d concern of many people that a decision to have
honosexual sex is quite different froma decision to have
het er osexual sex. Both Wl fenden and the Policy Advisory
Committee recogni sed the general desirability of avoiding
unnecessary di screpancies in the law s treatnent of nmen and
worren, but both eventual |y supported recomendati ons which
acknow edged that such di screpancies were still justified. 1In
ny view, therefore, we shall not offend agai nst any fundanental
political or civil right if we continue to reflect in the
crimnal law a public understanding of the difference between
honosexual activity and heterosexual activity.

(ibid, Cols. 95-96)

There is a second el ement of equality on which sone reliance has
been made. It has been suggested that we in this country should
change our age of consent because it has been changed in other
countries. That is a rather extraordi nary argunment, particularly
as there is no consensus in other countries about what that age
should be. If we are unusual in Europe in respect of our age of
consent for honosexuals and we are satisfied that there is good
reason for us to do so, we are entitled to nmaintain that

position. That is an issue which we can and shoul d deci de for
our sel ves.

For ny part, | believe that reducing the age of consent from 21
to 18 strikes the right balance. On the one hand, we should not
crimnalise private actions freely entered into by consenting
mature adults. On the other hand, we need to protect vul nerable
young man fromactivities which their lack of maturity m ght



cause themto regret
(ibid, Col. 97)

28. In supporting a reduction of the age of consent to 16, M. Tony
Blair, the then Leader of the Cpposition said, inter alia:

"Let us be clear about the issue before us tonight. It is not

at what age we w sh young people to have sex. It is whether the
crimnal [ aw should discrimnate between heterosexual and
honosexual sex. It is therefore an issue not of age, but of
equality. By supporting equality, no one is advocating or urging
gay sex at 16 any nore than those who would naintain the age of
consent for heterosexual sex advocate that girls or boys of 16
shoul d have sex. It is sinply a question of whether there are
grounds for discrimnation

At present, the law discrimnates. There is no doubt about the
personal nisery that such discrimnation brings: to young people
frightened to admit their own sexuality and of the fear of

i mprisonment, and to any nman who i s honosexual and who knows t hat
the crimnal lawtreats that in a different and nore
incrimnating way.

The argument - and the only argunent - advanced to justify that
discrimnation and its attendant tragedy is that it is necessary
for the protection of young people. Wthout it, it is said,
young nen unsure of their sexuality may be preyed upon by ol der
honosexual s and i nduced to become honobsexual when they ot herwi se
would not. | will attenpt to deal with that argument tonight.

The overwhel mi ng evidence - scientific or indeed nerely
experience of life - suggests that bei ng honosexual is not
sonet hing that people catch, are taught or persuaded into, but
sonet hing that they are.

It is not against the nature of gay people to be gay; it is in
fact their nature. It is what they are, it is different, but that
is not a ground for discrimnation. The vast bulk of evidence
suggests that, at 16, boys and girls, particularly nowadays, are
aware of their sexuality and that, what is nore, that sexuality
is normally devel oped with those of their own age, not with
predatory elders ..

(ibid, Cols. 97-98)

We tal k about predatory older nmen. That happens - if it does
happen - not just with young nmen but with young girls, yet no one
woul d advance that as a reason for raising the age of consent.

The point that has been made about other countries is not that

we shoul d foll ow what happens in other countries, or the fact
that the majority of other countries in Europe do not

di scrim nate should mean that we necessarily blindly follow their
path; it is, first, that many of those countries are anong the
nost conservative, usually, in such nmatters, which nakes their
decision on equality all the nore telling, and, secondly, and
nost inportant, that there is no evidence to suggest that any of
t he adverse consequences forecast as attending a nove to equality
here have happened in those countries - none, not a shred of

evi dence, not anywhere.

In the end, all the concern, however ostensibly objective - |et
us assune that sone of it is genuinely notivated - is traceable



to that very subjective prejudice. Let us be clear that people
are entitled to think that honosexuality is wong, but they are
not entitled to use the crimnal lawto force that view upon
others. That is where the real practitioners of politica
correctness lie - not in those who nerely seek equality of
treatnment but in those who insist that the | aw nust discrininate
in favour of their view of the conduct of others. That is why,
al so, the so-called conprom se of 18 is misguided. Wat is the
rational e behind maintaining the stigma but at a different age?
It is an issue not of age but of equality ..."

(ibid, Col. 99)

29. The anmendnents to the Bill were further debated in the House of
Lords on 20 June 1994. The House voted, again on a free vote, by
245 votes to 71, not to reduce the m ni mum age of consent to 16 but,
by 176 votes to 113, to reduce it to 18.

30. The Criminal Justice and Public Order Act 1994 replaced the word
"twenty-one" in Section 1 of the Sexual O fences Act 1967 with the word
"eighteen". The Act entered into force on 3 Novenber 1994.

[11. OPINION OF THE COW SSI ON
A Conpl ai nts decl ared admi ssi bl e

31. The Conmi ssion has decl ared adm ssible the applicant's conplaints
that the fixing of the mninumage for |awful honosexual activities at
18, rather than 16, is in violation of his right to respect for his
private life, and is discrininatory.

B. Poi nts at issue

32. Accordingly, the issue to be determined is whether there has been
a violation of Article 8 (Art. 8) alone or taken in conjunction with
Article 14 (Art. 8+14) of the Convention by reason of the prohibition
of consensual honpbsexual acts between nal es over the age of 16 but
under the age of 18 years.

C Articles 8 and 14 (Art. 8+14) of the Convention

33. Article 8 (Art. 8) of the Convention provides, so far as is
material, as foll ows:

"1. Everyone has the right to respect for his private ... life
2. There shall be no interference by a public authority with
the exercise of this right except such as is in accordance with
the law and is necessary in a denocratic society ... for the

protection of health or norals, or for the protection of the
rights and freedons of others."

34. The applicant asserts, and his assertion is undisputed by the
Government, that he is a honosexual who has had sexual relations with
other mal es since he attained the age of 16. The Governnent enphasise
that despite the content of the law, the applicant has not been
prosecuted or threatened with prosecution and that there is no
suggestion that the police or any other donmestic authority showed any
interest in his sexual activities prior to his eighteenth birthday.
Consequently, it is argued that any interference with the applicant's
private life has, in practice, been extrenely Iimted.

35. The Conmission notes that, prior to Novenber 1994 and until the
applicant's eighteenth birthday, the effect of the legislation was to
prohi bit the applicant from engaging in any honbsexual act wth another



mal e.

36. Consistently with the Court's judgnments in the Dudgeon, Norris
and Modi nos cases (Eur. Court HR, Dudgeon v. the United Ki ngdom
judgrment of 22 Cctober 1981, Series A no. 45; Norris

v. lreland judgnent of 26 Cctober 1988, Series A no. 142; Modinos

v. Cyprus judgnment of 22 April 1993, Series A no. 259), the Conmi ssion
considers that the maintenance in force of the inpugned |egislation
constituted an interference with the applicant's right to respect for
his private life (which includes his sexual life) within the neaning
of Article 8 para. 1 (Art. 8-1) of the Convention. Even though the
applicant has not in the event been prosecuted or threatened wth
prosecution, the very existence of the legislation directly affected
his private life: either he respected the | aw and refrained from
engagi ng in any prohibited sexual acts prior to the age of 18 or he
committed such acts and thereby becane liable to criminal prosecution
The Commission further finds no reason to doubt the general truth of
the applicant's allegations as to the distress he felt in having to
choose between engaging in a sexual relationship with a |ike-orientated
person of around the sanme age and breaking the |aw

37. The Conmi ssion accordingly finds that the applicant was until he
attained the age of 18 directly affected by the |l egislation in question
and can claimto be a "victim' thereof under Article 25 (Art. 25) of

t he Conventi on.

38. The Conmmission recalls that the conpatibility with Article 8

(Art. 8) of the Convention of the setting of a mninum age bel ow whi ch
mal e honosexual acts are prohi bited has been considered in the case-law
of the Court and of the Commission. It is well established by that
case-law that there is a legitinmate necessity in a denocratic society
for sonme restrictions over homobsexual conduct, notably in order to
provi de saf eguards agai nst the exploitation and corrupti on of those who
are specially vulnerable by reason of their youth. As the Court has
observed, such restrictions serve the interests both of the "protection
of the rights and freedons of others" and the "protection of norals":

"Thus, 'protection of the rights and freedons of others', when
neani ng the safeguarding of the noral interests and wel fare of
certain individuals or classes of individuals who are in need of
special protection for reasons such as lack of maturity, nmenta
disability or state of dependence, ampbunts to one aspect of
"protection of morals'..."

(the above-nentioned Dudgeon judgnent, p. 20, para. 47)

39. The Court further observed that it fell in the first instance to
the national authorities to decide on the appropriate safeguards
required for the defence of norals in their society and, in particular
to fix the age under which young peopl e shoul d have the protection of
the crimnal law (ibid, p. 24, para. 62).

40. In its Report in Application No. 7215/75, X v. the United

Ki ngdom (D. R 19, p. 66) the Conmmission found that the interference in
the applicant's private life involved in fixing the age of consent at
21 was justified as being necessary in a denocratic society for the
protection of the rights of others. The Conmi ssion observed that the
age limt of 21 might be regarded as high in the present era,
especially when contrasted with the current position in other Menber
States of the Council of Europe, and that it might be seen as

i nconsistent to have an age of mmjority applicable to voting and ot her
| egal transactions which was | ower than the age of consent for
honosexual behavi our. However, the Commission held that it could not
di sregard the fact that the question had been exam ned by the Wl fenden
Conmittee, whose recommendati ons had been adopted by Parlianent and



incorporated in the 1967 legislation; nor could it ignore the fact
that the issue had been before Parlianent again and was being then
currently re-exanmined by the Criminal Law Revision Conmttee and the
Pol i cy Advisory Conmittee on Sexual O fence. |In addition, the

Commi ssion took the view that there was a realistic basis for the
respondent Governnent's opinion that, given the controversial and
sensitive nature of the question involved, young nmen in the 18-21 age
bracket who were involved in honosexual relationships would be subject
to substantial social pressures which could be harnful to their
psychol ogi cal devel opnent.

41. More recently, the Commission found an Austrian neasure, which
prohi bited a mal e person over the age of 19 from engagi ng i n honpbsexua
acts with a person of the same sex who was under that age, to be
conpatible with Article 8 (Art. 8) of the Convention, the Conm ssion
deci ding that the age of "consent" was |lower than in the previous case
concerning the United Kingdom and that there was nothing to distinguish
it fromthat case, save that the Austrian |egislation was |ess
restrictive (No. 17279/90, W Z. v. Austria, Dec. 13.5.92, unpublished;
see also No. 22646/93, H F. v Austria, Dec 26.6.95, unpublished).

42. The CGovernment contend that the Conmm ssion should not depart from
this jurisprudence and that the decision of Parlianent to fix and

mai ntai n a mini num age of 18 for honobsexual acts by men is well within
the nmargin of appreciation open to a Contracting State in serving the
interests of the protection of the rights of others and of norals.

43. The applicant, while contesting these subm ssions of the
Covernment, has focused his principal argunment on the all eged

di scrimnatory treatmnment of homobsexual nen, resulting fromthe
difference in the mininmmage for [awful private honosexual and

het er osexual rel ationships, and the difference of treatnment between
honosexual men and wonen.

44. In the light of the arguments which have been devel oped by the
parties in their witten and oral subm ssions, the Comm ssion finds it
appropriate to exam ne the issues raised under Article 8 in conjunction
with Article 14 (Art. 8+14) of the Conventi on.

45. Article 14 (Art. 14) of the Convention provides as foll ows:

"The enjoynment of the rights and freedons set forth in this
Convention shall be secured wi thout discrimnnation on any ground
such as sex, race, colour, |anguage, religion, political or other
opi nion, national or social origin, association with a nationa

m nority, property, birth or other status."

46. The applicant contends that the nmargin of appreciation is
particularly narrow in cases involving an obligation to refrain from
interference rather than the inposition of positive obligations on the
state, and contends that no justification at all has been advanced for
the different treatnment of nale and fenmal e honosexual s, and that the
justifications tendered for the difference between honosexual s and

het er osexual s are i nadequate and fall outside the nmargin of
appreciation. |In particular, he considers that nost of them anount to
a bald assertion based on the fact that the current age limt results
froma vote of both Houses of Parlianment. He also points out that the
evi dence on which the Wl fenden Conmittee (1957), the Policy Advisory
Conmittee on Sexual O fences (1981) and the Criminal Law Revision
Conmittee (1984) based thenselves is no longer reliable and have been
super seded by nodern professional opinion and the particul ar issues
raised by the need to prevent HV infection. As an exanple, the
British Medical Association, to whose views the Policy Advisory
Committee paid particular attention, now advocates an equal age of
consent of 16.



47. The Governnent recall the well-established case-law to the effect
that Contracting States are entitled to prohibit consensual honbsexua
acts involving young persons in order to protect the rights of others
and to protect norals, in particular to protect young nmen from conduct
by which they will set thensel ves apart formthe rest of society and
which they may well regret when they reach greater nmaturity. Gven the
entitlement to prohibit consensual honobsexual acts involving young
persons, the CGovernnent consider that they are also entitled to take
the view that such ainms justify special neasures in relation to young
nmal e honosexual s by conpari son with young heterosexuals, and that such
ains justify the possible application of crimnal |aw against the young
person, and not nerely agai nst an ol der partner

48. The Commission recalls that Article 14 (Art. 14) of the
Convention affords protection against discrimnation, that is, treating
differently persons in relevantly sinmilar situations wthout due
justification (EBur. Court HR, Fredin v. Sweden judgment of

18 February 1991, Series A no. 192, p. 19, para. 60). |In particular
"a difference of treatment is discrimnatory, for the purposes of
Article 14 (Art. 14), if it 'has no objective and reasonabl e
justification', that is if it does not pursue a 'legitimate aim or if
there is not a 'reasonable relationship of proportionality between the
nmeans enpl oyed and the ai msought to be realised . Mreover the
Contracting States enjoy a certain nmargin of appreciation in assessing
whet her and to what extent differences in otherwi se simlar situations
justify a different treatnment” (Eur. Court HR, Gaygusuz v. Austria
judgrment of 16 Septenber 1996, Reports 1996, para. 42).

49. In the United Kingdom prior to 3 Novenber 1994, the nini num age
for consensual mal e honbsexual relations was 21 and, since that date,
the m ni rum age has been 18. The age of consent for consensua

het erosexual and | esbian relations has at all material tines been 16.
There were and are therefore at | east two differences which are at
issue: the difference in treatnent of honpbsexual and heterosexua

rel ati onships, and the difference in treatnment between nal e honosexua
and | eshian relationships. The parties' subm ssions as to

di scrimnation have concentrated principally on the difference of
treatment between honosexual s and heterosexuals, and in the foll ow ng
di scussion, the Commission will do |ikew se.

50. The different m ninum ages for |awful sexual relations between
honosexual s and heterosexuals are a difference based on sexua
orientation. In ternms of Article 14 (Art. 14) of the Convention, it
is not clear whether this difference is a difference based on "sex" or
on "other status". The Conmission notes that the Human R ghts
Conmittee set up under the International Covenant on Gvil and
Political R ghts has considered that sexual orientation is included in
the concept of "sex" within the neaning of Article 26 (Art. 26) of that
Covenant, and that it did not therefore need to deci de whet her sexua
orientation was included in the concept of "other status" (Toonen

v. Australia, CCPR/ C/50/D488/1992).

51. The Conmission for its part considers that it is not required to
determ ne whether a difference based on sexual orientation is a matter
which is properly to be considered as a difference on grounds of "sex"
or of "other status". |In either event, it is a difference in respect

of which the Conmmission is entitled to seek justification

52. The Conmission notes that it is not contested that the applicant,
as a young nman of 17 years of age who wi shed to enter into and maintain
sexual relations with a male friend of the sanme age, was in a
"relevantly simlar situation" to a young nan of the sanme age who

wi shed to enter into and nmaintain sexual relations with a female friend
of the sane age



53. The Conmi ssion nust accordi ngly next determ ne whether the
difference in treatment of these categories pursued a legitimte aim

54. The Conmi ssion accepts, as does the applicant, that the ai m of
protecting norals and the rights of others is legitimate. The

Conmi ssion al so accepts that |egal neasures which prescribe age linmts
for particular types of sexual behaviour are, in principle, a
legitimate way of pursuing that aim \Wether, in the specific case,
the aimof protection of norals can be sufficient to justify differing
ages is a matter which the Conmission will consider in connection with
the proportionality of the neans and the aim

55. The third question for the Comm ssion is whether there was a
reasonabl e rel ati onship of proportionality between the nmeans enpl oyed
and the ai msought to be realised, and it is in this connection that
the Conmi ssion nust bear in mind the nargin of appreciation which the
respondent enjoys in assessing whether and to what extent differences
justify a different treatnent.

56. The Government argue that it is well-established that Contracting
States enjoy a very broad nargi n of appreciation concerning the
assessment of the nmeasures appropriate in relation to matters
associated with questions of norality. It is true that, in the context
of measures designed to protect the noral interests and welfare of the
society, the Court has held that State authorities are in principle in
a better position than the international judge to give an opinion on

t he exact content of those requirenents. It is true too that, as noted
above, the Court, in the context of Article 8 (Art. 8) of the
Convention, has acknow edged the legitimte necessity in a denocratic
society for sonme degree of control over honosexual conduct "notably in
order to provide safeguards against the exploitation of those who are
specially vul nerable by reason, for exanple, of their youth"
(above-nenti oned Dudgeon judgnent, p. 25, para. 62). On the other
hand, the Court has underlined that in areas involving intimte aspects
of private life, there nust exist particularly serious reasons before
interferences on the part of public authorities can be legitinmte for

t he purposes of Article 8 para. 2 (Art. 8-2) (above-nentioned Dudgeon
judgrment, p. 21, para. 52, confirned as recently as 1993 in the
above-nmenti oned Mbdi nos judgnent, p. 12, para. 25). Mboreover, in
matters concerning alleged discrimnation on grounds of sex, very

wei ghty reasons woul d have to be put forward before the Convention
organs could regard a difference of treatnent based exclusively on the
ground of sex as conpatible with the Convention (see Eur. Court HR

Karl hei nz Schmidt v. Germany judgrment of 18 July 1994, Series A

no. 291-B, p. 32, para. 24).

57. The Conmission is of the opinion that, regardl ess of whether the
difference in treatnment of heterosexual s and honosexual s i s based on
"sex" or "other status", given that it inpinges on a nost intimte
aspect of affected individuals' private lives, the margin of
appreci ati on must be relatively narrow.

58. The Government draw attention to the consistent series of

deci sions by the Comm ssion recognising that the criterion of socia
protection justifies not only the inposition of restrictions on nale
honosexual activity but the setting of a higher mninmmage than in the
case of heterosexuals. In particular, in X v the United Ki ngdom

(No. 7212/ 75 referred to above) the Comm ssion found that an objective
and reasonable justification existed for the different ages of consent,
there being a realistic basis for the Government's opinion that, given
the controversial and sensitive nature of the question involved, young
nmen in the 18-21 bracket who were involved i n honbsexual relationships
woul d be subject to substantial social pressures which could be harnful
to their psychol ogi cal devel opment. Reliance is further placed on the



concl usion of the majority of the Policy Advisory Commttee which,
whi | e recommendi ng the reduction of the age of consent to 18, was not
prepared to accept the reduction of the age to 16: the majority of the
Conmittee expressed the view that such reduction could only be
justified if there was stronger evidence than then existed to the
effect that the reduction would not have harnful consequences for 16
and 17 year olds and stated that they were strongly influenced by the
lack of unanimity in the nedical evidence on the subject.

59. The Conmi ssi on, however, observes that its Report in X v. the
United Kingdomis now nearly 20 years old. Wile it is true that the
views expressed in that Report have been subsequently repeated, it is
al so true that mmjor changes have in the neantine occurred in

prof essi onal opinions - particularly those of the nedi cal profession
- on the subject of the need for the protection of young nale
honosexual s and on the desirability of introducing an equal age of
consent. In the first place, it is noted that even by 1981 the Policy
Advi sory Conmittee was unaninous in its view that the sexual pattern
of the overwhelmng najority of young nen was fixed by the age of 18
and that a mnimum age in excess of 18 could no | onger be supported.
Since 1981 there have been further inportant devel opments in

prof essional opinion. |In particular, as noted above, the Council of
the British Medical Association (BMA), which in 1981 gave evidence to
the Policy Advisory Conmittee that boys and girls of the sane age did
not possess the sane degree of enotional and psychol ogical maturity,
observed in 1994 that nost researchers now believed that sexua
orientation was usually established before the age of puberty in both
boys and girls and referred to evidence that reducing the age of
consent would be unlikely to affect the majority of men engaging in
honosexual activity, either in general or within specific age groups.
The BMA Council concluded in its Report that the age of consent for
honosexual men should be set at 16 since the then existing | aw m ght
inhibit efforts to inprove the sexual health of young honosexual and
bi sexual nen. An equal age of consent was al so supported by the Roya
Col 1 ege of Psychiatrists, the Health Education Authority and the
Nat i onal Associ ation of Probation Oficers as well as by other bodies
and organi sations concerned with health and social welfare. It is
further noted that equality of treatnment in respect of the age of
consent is now recogni sed by the great majority of Menber States of the
Counci | of Europe.

60. The Conmi ssion, accordingly, considers it opportune to reconsider
its earlier case-lawin the light of these nodern devel opnents and,
nore especially, in the Iight of the weight of current medi cal opinion
that to reduce the age of consent to 16 might have positively
beneficial effects on the sexual health of young honbsexual nen wi thout
any correspondi ng harnful consequences.

61. In contending that there remains a reasonabl e and objective
justification for maintaining different ages of consent for honosexua
nmal es and for heterosexuals, the Governnent place considerable reliance
on the fact that the issue was recently and fully debated by a
denocratically elected Parlianent which, on a free vote, decided to
reduce the mni num age of consent to honbsexual acts to 18 but rejected
a proposal to assimlate the age of consent to that for heterosexuals.

62. The Conmission agrees with the CGovernment that sone weight shoul d
be attached to the fact that the issue has been recently considered by
the legislature and that the reduction of the mninmmage to 16 was
rejected. Nevertheless, this factor cannot of itself be decisive. O
nore inportance is the sufficiency of the reasons advanced to justify
mai ntai ning a different age of consent.

63. Two such principal argunments energe fromthe speeches in
Parlianment and are adopted and repeated in the Government's



submissions. In the first place it is argued that certain young nen
bet ween the ages of 16 and 18 do not have a settled sexual orientation
and that the aimof the l[awis to protect such vul nerabl e young nen
fromactivities which will result in considerable social pressures and
i solation which their lack of maturity m ght cause themlater to
repent: it is clainmed that the possibility of crimnal sanctions

agai nst persons aged 16 or 17 is likely to have a deterrent effect and
give the individual time to make up his mnd. Secondly, it is argued
that society is entitled to indicate its di sapproval of honbsexua
conduct and its preference that children foll ow a heterosexual way of
life.

64. The Conmi ssion does not consider that either argunent offers a
reasonabl e and objective justification for maintaining a different age
of consent for honpsexual and heterosexual acts or that maintaining
such a differential age is proportionate to any legitimte ai mserved
thereby. As to the former argunent, as was conceded in the
Parlianmentary debates, current nedical opinionis to the effect that
sexual orientation is fixed in both sexes by the age of 16 and that nen
aged 16-21 are not in need of special protection because of the risk
of their being "recruited" into honosexuality. Mreover, as noted by
the BMA, the risk posed by predatory ol der nen woul d appear to be as
serious whether the victimis a man or wonman and does not justify a
differential age of consent. Even if, as clainmed in the Parlianentary
debate, there nay be certain young nen for whom honosexual experience
after the age of 16 will have influential and potentially disturbing
ef fects and who may require protection, the Commssion is unable to
accept that it is a proportionate response to the need for protection
to expose to criminal sanctions not only the ol der man who engages in
honosexual acts with a person under the age of 18 but the young nman
hinsel f who is clainmed to be in need of such protection

65. As to the second ground relied on - society's clainmed entitlenment
to indicate disapproval of honmbsexual conduct and its preference for

a heterosexual lifestyle - the Comm ssion cannot accept that this could
in any event constitute an objective or reasonable justification for
inequal ity of treatnent under the crimnal law. As the Court observed
in its Dudgeon judgnment in the context of Article 8 (Art. 8) of the
Conventi on:

"'Decrimnalisation' does not inply approval, and a fear that
some sectors of the population m ght draw m sgui ded concl usi ons
in this respect fromreformof the legislation does not afford
a good ground for maintaining it in force with all its
unjustifiable features."

(above-nenti oned Dudgeon judgrment, p. 24, para. 61)

66. Consequently, the Commi ssion finds that no objective and
reasonabl e justification exists for the maintenance of a higher m nimum
age of consent to nal e honbsexual, than to heterosexual, acts and that
the application discloses discrinmnatory treatnent in the exercise of
the applicant's right to respect for private life under Article 8

(Art. 8) of the Convention.

CONCLUSI ON

67. The Conmi ssion concludes, by fourteen votes to four, that in the
present case there has been a violation of Article 8 of the Convention
taken in conjunction with Article 14 (Art. 8+14) of the Convention

H C. KRUGER S. TRECHSEL
Secretary Pr esi dent
to the Conmi ssion of the Conmmi ssion



(O. French)

CONCURRI NG CPINTON OF M. |. CABRAL BARRETO
JO NED BY M. |. CONFORTI

J'ai voté, avec la mpjorité, pour la violation de |I'article 8
conbi né avec |'article 14 de | a Convention

Toutefois, au raisonnenent de la majorité, j'ajouterai qu'il
exi ste égal enent une discrimnation par rapport aux relations
honpsexuel | es des filles agées de seize ans (par. 49).

Comme cela est indiqué a juste titre au paragraphe 64,
|"orientation sexuelle des garcons et des filles est aujourd hui fixée
a seize ans, et je n'arrive pas a conprendre le traitenent différent
qui est accordé au Royaune-Uni aux rel ations honosexuel | es mascul i nes
ou fémnines (entre garcons ou entre filles).

(O. English)
DI SSENTING OPINNON OF MM K. HERNDL AND |. BEKES

We regret that we cannot concur with the majority's view that by
mai ntaining a different mininmumage for |awful private honobsexual and
het er osexual relationships - 18 years for the former vs. 16 years for
the latter - the United Kingdom should be regarded as being in
violation of Article 8 of the Convention, taken in conjunction with its
Article 14.

The issue at stake in the present case is exclusively whether a
di fferent treatnment of honosexual and heterosexual relations, insofar
as the mni num age of consent is concerned, is permssible under the
Convention or not.

Wiile the majority seemto recogni se that some need for the
protection of young mal e honosexual s (bel ow the statutory age of 18
under present law in the United Kingdom) may still exist, as there may
be certain young nen for whom honosexual experience after the age of
16 (but under the age of 18) will have influential and potentially
di sturbing effects, they find that naintaining the different m ninum
age "is not proportionate to any legitinate ai mserved thereby"

(para. 64 of the Report).

So far the Conm ssion has consistently held (cf. X v. Federa
Republ i ¢ of Germany, No. 5935/72, Dec. 30.9.1975, DR 3 p. 46;
X. v. the United Kingdom No. 7215/75, Dec. 12.10.1978, D.R 19 p. 66
Johnson v. the United Kingdom No. 10389/83, Dec. 17.7.1986, D.R 47
p. 72; Zukrigl v. Austria, No. 17279/90, Dec. 13.5.1992, unpublished;
H F. v. Austria, No. 22646/93, Dec. 26.6.1995, unpublished) that
setting a higher mnimum age for |awful honosexual relationships than
for heterosexual relationships is not in violation of the Convention
Such type of different treatnment was regarded by the Comm ssion as
havi ng "an objective and reasonable justification in the criterion of
soci al protection". Wth its present finding the Comm ssion departs
fromthis established jurisprudence on the sole ground that "now' "nost
researchers believe that sexual orientation is usually established
bef ore the age of puberty in both boys and girls". This is a quotation
froma Report of the British Medical Association which voted in 1994
"to support lowering the age of consent for gay nmen to 16" (although
as stated in the same Report the Association had previously proposed
"that the age of consent for honosexual men should be set at 18 to
reflect their |ower rate of biological devel opment").

Wiile, as we believe, all States parties to the Convention share
the vi ew expressed by the Court that the Convention is a living



i nstrunment which nust be interpreted in the light of present-day
conditions (cf. Eur. Court HR Tyrer v. United Ki ngdom judgnent of
25.4.1978, Series A no. 26, p. 26, para. 31, Marckx v. Bel gi um judgrent
of 13.6.1979, Series A no. 31, p. 31 para. 41, Airey v. Ireland

j udgrment of 9.10.1979, Series A no. 32, p. 32, para. 26), it is also
true that when interpreting its provisions, the devel opnents and
conmonly accepted standards in the policy of the Menber States of the
Counci| of Europe in the relevant field will have to be taken into
account (Tyrer case, para. 31, verbatim but also the argunment nade by
the Court in the Marckx case, para. 41, when it stated that it was
"struck" by specific evolutions in the donestic |aw of Menber States).
In the field of the m ninmum age of consent for sexual relationships

t here does, however, not seemto exist a comon standard. A nunber of
States parties to the Convention still maintain different mninum ages
for honosexual and heterosexual relations, sonmetinmes as far as four
years apart. According to the mgjority of the Conmi ssion "equality of
treatment in respect of age for consent is now recognised by the great
majority of Menber States of the Council of Europe" (para 59 of the
Report). Does that statement really reflect the present situation?

The issue of the uniformage in this field was extensively
debated in the British Parlianent in 1994, quite sone tine before the
present application was introduced. A free vote was taken on how far
to lower the age for honosexual relations (at that tinme still fixed at
21 years). On the basis of the avail able nedical studies and
recommendat i ons, including those of the British Medical Association
the Royal College of Psychiatrists and the Heal th Educati on Authority,
Parlianment reduced the age of consent to 18 years. Wile the argunent
mai nly ranged between the ages of 16 and 18, the mgjority in the House
of Conmons felt that young nmen may still be sexually uncertain and
often di sturbed between the ages of 16 and 18; they therefore opted for
the higher age. W cannot see how the Commi ssion at the present stage
can determne that such a decision of the British Parlianment based as
it were on a careful consideration of all argunments advanced in favour
of the 18 as well as of the 16 year Iimt, would constitute a
di scrimnation forbidden by the Convention and not justifiable under
para. 2 of Article 8.

(O. French)
DI SSENTI NG CPINION OF M. J.-C. SOYER

Jenai punerallier al'avis de la majorité, cela pour des
rai sons qui se trouvent excell ement exprinmées par M Martinez, d' une
part, et MM Herndl et Békés, dans |eurs opinions dissidentes
respectives.

Comme M Martinez, a la dénonstration duquel je nme rallie
total ement, je considéere que |'on doit tenir conpte, dans cette affaire
ou | es données national es sont prédom nantes, de |a narge
d' appréciation de |'Etat concerné.

Comme MM Herndl et Békés, dont j'adopte sans restriction le
rai sonnement, je pense que des données objectives et raisonnabl es
justifient la distinction que | e Parlenent britanni que a choisi de
retenir pour fixer |'age a partir duquel les relations honpsexuel |l es
ou hét érosexuel | es échappent a |l a répression pénale.

(O. French)
DI SSENTI NG OPI NION OF M. F. NMARTI NEZ
Je ne partage pas |'avis de la majorité de | a Conmi ssion. Pour

ma part, j'estine que la présente affaire rel éve de | a narge
d' appréciation qui est |'apanage de |'Etat concerné.



En effet, le Parlenment britannique s'est engagé dans la voie
d' une réduction de |'age | égal des relations honosexuelles entre
hommes. |l n'a pas agi a la | égére. Loin de la, il a tenu conpte des
études faites et d' opinions savantes exprimées sur |le point de savoir
quel était le neilleur age. Aprés avoir pris en considération |es
différentes opinions sur le sujet, le Parlement a voté et décidé a la
majorité de ranener |'age | égal a 18 ans, et non a 16 ans, comme |a
mnorité parlenentaire préconisait.

Je signale que le Parlenent britanni que a pesé | es argunents pour
["un et |'autre age et que, par la voie dénocratique de la majorité des
voi X, il s'est décidé pour |'age de 18 ans. Pourtant, on dirait,
d' apres | es paragraphes 59 et 60 du rapport, que les 15 nenbres
représentant la majorité de | a Conmm ssion européenne des Droits de
' Horme, dans cette affaire prennent fait et cause pour la mnorité
parl enentaire.

Ceci, selon non avis trés personnel, s'apparente a une sorte
d' exces de pouvoir.

C est vrai que le rapport de la Conmission ne s'arréte pas |a et
qu'il présente définitivenment son opinion sous couvert d'une
discrimnation interdite par |"article 14 de I a Convention. Miis cela
ne change rien

Il y a des opinions fondées, selon |lesquelles |es rapports
honosexuel s des adol escents ont un inpact plus négatif pour |eur
dével oppenent énotionnel et psychol ogi que que | es rapports
hét érosexuel s (voir, par exenple, |e paragraphe 23 du rapport de la
Conmi ssion). Dans ces circonstances, je pense qu'il y a une
justification objective et suffisante de la part du Parl enent
britanni que pour fixer un age différent en foncti on de chaque type de
rapport, sans que |la Comm ssion européenne des Droits de |'Honme puisse
i nposer ses vues a |la souveraineté parl enentaire, sous couvert de
|"article 14 de |l a Convention.

Il en va de néne pour la différence entre hommes et fenmes. Deés
lors que que les filles sont plus précoces que |les garcons (voir page 5
du rapport), il n'y a pas lieu de trouver une violation de |a
Convention dans le fait que le Parlenment britannique a pris en conpte
cette différence-1la.

Enfin, je tiens a souligner que le Parlenent britannique est
m eux placé que | es nenbres conposant la majorité de |a Comm ssion pour
déterm ner ce qui convient le meux au peuple ou a la société qu'il
représente dénocrati querent.



