
Safer Sex 

Appeals Court Quashes Karinthian Oral Sex Case 
Rechtskomitee LAMBDA: “Landmark Decision” 
 
As late as February 2003 the Regional Court of Klagenfurt insisted on its opinion that persons are 
committing an offence who abide to the safer-sex-rules and engage in oral sex wihout using a condom (but 
without ejaculation into the mouth). The Upper Regional Court of Graz now denounced that opinion. 
 
With decision of 10th February the Court had dismissed  the application of the convict in the Karinthian Oral Sex 
Caase (seee below) for a renewal of the trial. A transmission of Hiv could not be excluded by 100% (!), even not 
in the case that the Hiv-positive partner satisfies the Hiv-negative one. That being so oral sex without using a 
condom  would be a criminal offence in each and every case. The Court had considered it irrelevant that oral sex 
without a condom (if upon the hiv-positive partner: without ejaculation into the mouth) conform to the safer sex 
rules propagated by health authorities and the Aids-Help organizations. 
 
The convict appealed that decision to the Upper Regional Court of Graz. He pointed out that he abided to the 
state-propagated safer-sex-rules and that the criminal justice system should not obstruct the efforts of the health  
authorities to Aids-prevention as the respective offences are intended to protect public health and not to endanger 
it (Art. 178f CC: “Endangering human beings by transmittable diseases”). 
 
 
Violation of Supreme Court’s Case-Law 
 
The convict also stressed the case-law of the Supreme Court which held that vaginal intercourse with a condom 
and deep kisses do not constitute an offence (OGH 25.11.1997, 11 Os 171/97). The convict, by an expert-
opinion of the organization Aids-Help Vienna, proved that oral sex (if upon the hiv-positive partner: without 
ejaculation into the mouth), as in the case of deep kissing, can lead to transmission of Hiv only in particular 
circumstances (as i.e. open bleeding wounds in the mouth). What the Supreme Court held for deep kissing must 
therefore also be valid for oral sex. In addition the convict proved with the expert-opinion that the risk of 
transmission in the case of vaginal intercourse with a condom is even higher than in the case of oral sex without 
a condom (if upon the hiv-positive partner: without ejaculation into the mouth). Oral sex therefore can not 
constitute an offence when it is less dangerous then vaginal intercourse with a condom which has been accepted 
by the Supreme Court.  
 
The Appeals Court now followed the arguments of the convict quashed the conviction of the man and ordered 
the renewal of the trial (11 Bs 105/03, 27.03.2003). 
 
“We are very glad that the Upper Regional Court of Graz  finally gave way to reason”, says Dr. Helmut 
Graupner, president of the  lesbian and gay rights organisation Rechtskomitee LAMBDA and now counsel of the 
convicted man, “It would be unacceptable that one arm of the state propagates a certain behaviour which the 
other arm uses as a reason for criminal conviction to a jail sentence”. 
 
Rechtskomitee LAMBDA (RKL), founded in 1991, on a supra-partisan and denominational level is working  for the implementation of human 
rights for homo- and bisexual men and women. In its honorary board it convenes so prominent members as the Chairman of the Social-
Democratic Party of Austria (SPÖ) Dr. Alfred Gusenbauer, President MP Peter Schieder, MP Mag. Terezija Stoisits (Green Party), the well-
known child and adolescent psychiatrist Univ.-Prof. Dr. Max Friedrich and the Ombudspersons for Children and Adolescents of Vienna DSA 
Monika Pinterits und Dr. Anton Schmid, the Secertary General of Amnesty International Austria Mag. Heinz Patzelt and the well-known 
human rights experts Dr. Lilian Hofmeister und Univ.-Prof. Dr. Manfred Nowak, the sexologists ao.Univ.-Prof. Dr. Josef Christian Aigner 
and Prof. Dr. Rotraud Perner, the theologian Univ.-Prof. Dr. Kurt Lüthi, entertainer Günter Tolar and many more. 
 
More information: Rechtskomitee LAMBDA, (++43/1/876 30 61), office@RKLambda.at; www.RKLambda.at 
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The Background 
 
Austrian Minister of Health, Herbert Haupt, in September 2002 in answering parliamentary questions put 
forward by Green party judicial spokesperson and member of RKL-honorary-board, Mag. Terezija Stoisits, 
declared that the risk for the passive partner in oral sex is “in fact zero” and “that the risk for the passive partner 



is to be considered extremely low, also in case of ejaculation into the mouth” (4107/AB XXI. GP). The Minister 
expressly left it up to the partners of a sexual act whether to use condoms in oral sex or not. 
 
The Minister of Health already in summer 2001 in answering a parliamentary inquiry had stated, “that criminal 
persecution and conviction of Hiv-positive persons for sexual contacts with Hiv-negative persons in conformity 
with the guidelines of health authorities and the Aids-Help-organisations do counteract effective Hiv- and 
Aidsprevention” thereby opposing the view of Austria`s Minister of Justice Dieter Böhmdorder who declared he 
did not object to the recent conviction of a man for engaging in oral sex in conformity with the safer-sex-
guidelines of the Aids-Help-organisations, even for himself orally satisfying a hiv-negative man. 
 
The Minister of Justice however seemed not impressed and declared that the safer-sex-rules demanded the use of  
a condom in all cases of oral sex, even when the hiv-positive person performs oral sex on the hiv-negative 
person only. The Minister of Health repeatedly clearly objected to this opinion.  
 
 
“Carinthian Oral-Sex-Case” 
 
According to the judgement of the Regional Court of Klagenfurt, which gave rise to this dispute, Hiv-positive 
persons have to use condoms when engaging in oral sex even if they just orally satisfy their partner. If they do 
not obey they are liable to incarceration of up to three years.     
 
For years now the Aids-Help organisations financed by the Ministry of Health have been propagating “Safer-
Sex”-rules as effective prevention against infection with Hiv. These rules contain to use condoms in vaginal and 
anal intercourse and to avoid ejaculation into the mouth when having oral sex. Oral intercourse, also in the 
information produced by the Ministry itself, has been declared carrying no risk at all when the Hiv-positive 
orally satisfies the Hiv-negative. And in the case the Hiv-negative fellates the Hiv-positive it is just 
recommended to avoid ejaculation into the mouth  since the risk of infection then would be as low as in the case 
of vaginal or anal intercourse with a condom. 
 
These “Safer-Sex”-rules correspond to the rules propagated in Germany, in Switzerland, in the USA and by 
UNAIDS. UNAIDS even prefers oral sex with ejaculation into the mouth over anal intercourse with a condom. 
UNAIDS in the interest of an effective Hiv-prevention vehemently opposes the criminalization of safer sex 
contacts. 
 
 
Jail for oral sex 
 
Nevertheless 2001 in Vienna the convict in this case had to serve a three month jail sentence for obeying the 
rules issued the Ministry of Health and the Aids-help organisations.    
 
The now 35 year old man has been convicted in summer 1999 to one year imprisonment by the Regional Court 
of Klagenfurt, Carinthia, on the basis that he engaged in anal sex with and in oral sex without using condoms but 
without ejaculation into the mouth. The court judged  these contacts as “being conducive to the spread  of a 
transmittable disease” and convicted the man therefore under Art. 178 Austrian Criminal Code (“Intentional 
endangering of humans by transmittable diseases”). 
 
One of his partners the man just himself fellated and the judge even in these contacts saw a danger of 
transmission (!!) and therefore a breach of Art. 178 CC. The sentence: 1 year imprisonment, three month of them 
unsuspended. 
 
Upon advice of his then counsel the man did not appeal the verdict and thus just could hope for the goodwill of 
the Minister of Justice. Hid did so in vain. 
 
 
“Serious violation of the law” 
 
Answering a parliamentary inquiry the Minister declared he had no objections whatever, neither to the 
conviction nor to the sanction inflicted. A pardon neither could be in consideration. The Minister: “Who in such 
a way intentionally endangers the population commits a serious violation of law and reveals a personality 
structure  implying a certain indifference to  the life, the health and the social situation of others. In such a case I 
find it hard to consider the convict suitable for pardoning”. Also an amendment of the law would not be 
necessary. 



 
So the man had to serve the three month unsuspended part of his sentence. 
 
The Aids-Help organisations however found their way to the heart of the Minister. In propagating oral sex 
without ejaculation into the mouth, he said, they would not aid and abet to the offence. They therefore are still 
allowed to propagate safer-sex-rules which lead to incarceration for those who obey them. Even oral sex without 
a condom between hiv-negative persons (!) can lead to a jail sentence (Regional Court of Korneuburg, 
judgement 90a Bl 41/01). 
 


